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Jeff, Attached please find the legislative history from the Senate Select Committee on Indian Affairs I
referred to in my last fax. Please note on page 163, Richard Cohen, the Maine Attorney General testified
that the Maliseet were included in the State settlement agreement only because they made a separate
agreement with the Penobscot and the Passamaquoddy-for land and money. On pages 163 and 168 Cohen
argues against amending the proposed Settlement Act to provide the Maliseet with federal recognition. He
then declares on page 168 that if Congress should provide federal recognition to the Tribe “it could
seriously jeopardize the entire proposed settlement.” And that “[I]t would have to go back, certainly to the
Maine legislature. As it turned out, Congress provided federal recognition to the Maliseet without further
exception from the Maine legislature, Governor or Attomey General.

Furthermore, the question of what jurisdiction and rights were retained to the Tribe after federal
recognition and the passage of the federal settlement act was also answered by Mr. Cohen testimony on
page 168. The Maliseet had no agreement with the state limiting the Tribes jurisdiction or providing the
state exclusive jurisdiction in any area at the time the settlement act was passed. Mr. Cohen was asked by
Senator Cohen “ So with respect to jurisdiction over criminal prosecution, it is in fact, the federal
government and the tribes who now have exclusive jurisdiction in the area who are making a concession to
the state, which as of this moment has no such jusrisdicion. Is that correct?” “Mr. Cohen. That is totally
correct.” It would appear that the Maliseet have competent jurisdiction, at least equal to the state’s, over
their lands and territories. Let me know if you have any questions. Douglas Luckerman
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Senator Conex. [ have one final point, Governor. This case Yre.'s:enlts
some unigue dspeets, both in the terms of the settlement, anc also n
the crention of the status of tribes being considered s Taumict alities
I Congress should reject that notion, for whitever reasons & vanced
by the Secrefary of the Interior, the Department of the Interior, or by -
Members of Congress, und sy that this is an assumption of {u
Federal responsibility in terms of (he puyment in this cuse, wnd we..
are going to reat the Enstern tribes identically with the tribesin (b
West and apply Federal laws as they nre applied to all tribes and
cutling out no excep
that? Would you still pyopose » settlement of the case? .

Governor Breaxax. 1 would <Gl urege n settlement ax long % it 1s.

a settlement that does nmot wn i

Inirly (ruumge innocent people i our
State, but if there are cubstantinl variations from what is propose [
here, certalnly the

matter hax to go back to the drawing boaxd. After
all, it has come this fnv by comnsensunl wgreement by representatives of
the private purties, and representatives of the tn

bas. So, that which
cannot puss here for some yeason ok unether,

{ think, would have to
go back for move dixcussion. | wm not urging thut af this time, but 1
am saving I think that i« the only reasonable resolntion. _
Sepator (Corex. What we ave trying to do is anticipate what roight

happen, for exnroph
mittees. They mny say: Wait a mnute.
coming io. It may ?
program by terms of the settlement, and we
that.

If that is the case und they bring it back to us saying, '
we cannol accept it' ix it your testimony that the State 1s Wil
continne to negotiate settlement without this unique status if 1t runs
into congressional opposition? _

“es, thut Is my lestimony, because 1 think you

Governor BRENNAX. Yes, 1 | ' _
have important responsibilities to consider the ramifications for other

Programs.
Senator Congy. Thank you very much, Governor Brennan.
Senator MrrcueLL. Thank you.
Governor Brexnax. Thank you very much. ‘
Senator Cohen. Our next witness is the Honornble Richand S.
Cohen, the attorney general for. the State of Maine. Since becoming

attorney genera
negotiating process and cnn provl

points.

STATEMENT OF RICHARD §. COXEN, ATTORNEY GENERAL 0F THE
STATE OF MAINE, ACCOMPANIED BY JOHN PATTEBSON, DEP-
UTY ATTORNEY GENERAL

Mr. Corexn. Thank ﬁou, Senator Cohen.

1 am ézleased to be \are,
2829 and to urge your enactment of this bill.

"Gentiemen,

By now 1 expect you bave had nn opportunity to {amilinrize your- .
t bi?l agree-

gelves with the proposed settlemen and the jurisdictional

ment previously adopted b the L?lsl ature of the State of Maine.
# : Lﬁe P 4 dy Tribe and Penobscot Nation. -,

and the members of 2S3AIMAquo

tion for Maine, what would be your rexction to %

¢, with the competing jurisdictions of other com- :
1 Here is the State of Maine

Jdler the CETA progyam ol the revenue-sharing
simply will not tolernte

Wing to

}, Mr. Cohen has been involved in several facebs of the
de information on several important =3

ere today to share with you my views on S
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While I would be happy to answer i :

A 0 answer any quest he bi

{;{; cn'I a-:gut the junsdictional gagent 1%13::):;1 bt;x}:aegtl.) ]tge iorg

i les\sf Tt u}xlk_ it would be most useful to direct my initial reu,al k:nw

@ J)detﬂg ze:u};:t:;'{ ';"a{tx t&hltshdlspuﬁe, the method by which w:rnego-

tah%}hC(;ngies_s apﬂov,e o0 e reasons why I think it is imperative
~ The lewsuit which we are sttempting to settle arec-

gﬁxb _L.the_U.S. Justice Department as “pot.el:l‘:isall]);e?hghm t

dpewn ; n;gntgon ever brought in the Federal courts with smg:l
fad econar c xgan}?ts withdut precedept and incredible litigati ‘

e Lo all b;;nrtﬁeb. The case is based on a claim by the Pasga.z:;n

Juode gd_ ibe, the Penobscot Nation, and the Houlton band of Ma.li-

t Indians that the land in Mains, originally possessed by th \
os U andml vxo_ut.wn of the Indian Trade and Intercourse Act: "l?l:1 .

Trade and | nhle)xcourse Act, which was originally enacted in‘.l7-08

aald whioh as been a pert of Federal law ever since, provides in

pnce (l'on no one may acquire land from an Indian tribe without ox-
firass, Gony ress:onal _approval or ratification. The Passa uodde'x-
ond e 1mt.i.lw s claim that Massachusetts, of which Mm "

: o] 1820, acquired their lands through a series of alle‘;:lln

e o o 10 T pbad do s

e aing and from n }

: ltiﬂ:tl){:jd cég;m thut these transactions were invalidt h:;lnyl%eiiis. Eﬂ'th
facked th lll:;:(?gt:;&f;mill?ig t:L;l)prl'I?;alMInl no other respect are t,h:etrm:g
‘clions 2 U. The Maliseet Indian

| ]L;)Zi lfm& lo?k to any particular documents, but c?m'(xixg ;:;érﬁlﬁ{h‘i

. $helr lan s; :\here token from them through settlement by non-ln}('i‘ t
poo siza (f 'el.totnl aren In question has never been precisel deﬁl%'

ut could exrmﬁ) ve most of the eastern half-of Maine, inc.ludigg then St.

John River tastx'n, but not including the immediste coastal greas {

fhe Stafe. - g 0 ?l size, the claim could encompass between 5 and 105

illion ac l?e e:rm?iﬁaﬁd u; 60 percent of the State. In addition, the

' U_p(fg fas Deen estim o potentially involve trespass damages of
Shronologically, the land claims began i

C ) mn 1972 w ;

| f:gi«ii‘::swmd g:nobswts first requested the U.-Sl?e%):};:.rfl:?:?a ;

o s:xi: T% State of Maine on their behalf for recovery of ﬂ‘:

- Sspute rutl Is. The Maliseots did not make & similar r uesr{ to t.h'e
.t}sepsl;.a xaen[-nm' l‘972, but have only recently raised: t.he?rq claim witl:
e Syate, | t.leb onse to the request of the Passamaquoddy Tribe

. sad Pen cot Nation, the Department of Interior refused to bri

“the- sul c’admt: uing, rather, that since the United States had oves
Tecogn dzn | ase»1 ndians as tribes, the Indian Trade and Inmn:ver

Act did ot apply to them, and that, therefore, the United States hlzs

“Bo brust ms%%n?lbﬂwy with respect to those Indians. Thereafter the

assam cc})uc;-t y Tribe sued the Department of Interior in the U.S

v TheuSt.’a:eekfm 8 judicial declaration of such trust res nsi-

Dty The St “’3 of Maine infervened in the sujt-as a dafendant;ﬁo

s ﬂl:lP States. That suit was known as The Joint Tridal
uncil < assamaguoddy Tribe v. Rogers C. B. Morton, ¢t al

bl e i Mg g
» - . m e i | y
aine in order to toll the then-app ie.ablg smmwnzfmﬁmsi:::ie:nsu.) ’lelt::

J5
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i i i s wi izible tor a
tribes. The tribes and their members will be eligi
gtgﬁd to receive lhe same benefits and programs as_o}h}c:;vit.mg
citizens. In addition, the tribes will, in their new bemt(;}*lg;,l ave Ui
same stebus as municipal governments and will be ES ;glt e‘ or i
same State subsidies that go to xmfy rounicipelity. ’{‘he 5 8 g (:m T
is not simply washing its hands of Indians, ther legally, fin
or morally. _ this s 10t &
ik it is also important to understand that this 1s
d : th(:?lk t;tbl;ila})ut t',hg State of Maive from a Eltu!l!dm;d crteat:ﬁ .
' the State of Maine. To the contrary, it is a bill dasxgn{ 4 OF urs
i problem crested by the malfeasance and ponfeasance o lLeh e -
Governmest. Since st l]euitl'{ 1752%1 the if'edeiiax?f}:,ee}ﬁ?iz:s ina; M
i y snd unalterably taken the position - Main
iaeﬁnnt.’l tg.fed. and not o. Federsl responsibility. For n_em-lﬁ 2;90 yeai;-s-t ]
U.8. Government has lead the ?e,oplg of Mnaine tc()i T’mvi{*it hy X
words and deeds, that the State’s entire course Of. «ﬁn mﬁ o h U
Maine tribes, including the land transactions now A egg‘ o be )
legal, have been entirely appropriate. I have many sp't_al(i,l ¢ f. . !;:1 ;
oullining these parLicq!xln- k;go:mts 1[:Jhml¥l remarks. I will not g
ight now, but will skip over them. . . :
th%]’litgg?espect to tha cost Ic;l his settlement, I do ‘uot. Pel\u::{e;& : o4
out of line with other major land claims settled by (/o}l:j.:x_ e.sla ';1 Lher.
proposals: offered by this administration to settle ¢ t.l(i nu.t . The
administration proposal of February 1878 had a value to the t of
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lorstand there are many competing demands on the budget and
t:you have on obligation to balance numerous competing interests.
vever, I have pledged to the tribes that I would support their
st for a $27 million trust fund and a 300,000-acre land base;
consistent with that pledge, I would ask you to give careful con-
Heration to these figures.

i Fim:l(liy, 1 should offer one final comment about the claim of the

Maliseet Band of Indians, since, if they have not alread
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i6-30, they muy request certain amendments to the bill to provide
with an exemption from State tuxed, with certain limited sov-| .
immunity nmr With restraint on alienstion of sny land scquired
hem. Recently this Indinn group has asserted a cleim to areas in
hern Meine similar to that of the Passamaquoddies and Penob-
The besis of their claim is, in my judgment, not meritorious.
15 Maliseets do not pow exist as a tribe of Indians, nor have they
ted as a iribe for: many years. Accordingly, they cannot even
t the threshold test of the Trade and Intercourse Act.
Senator CoreN. Why aze they included in this particular proposal?
Mr. CouExN, Out of the moneys that have been decided upon. be-
en the Passamaquoddies and the Penobscots, they have entered
to an arrangement as to a portion of their moneys. That is some-
that we were not involved in that we de nol object to. They
uld, I suppose, cause extended controversy in having this matter
proposal Y of October 1978 had a value 6f i@_-ont }{urther n ,i“(;ileu&l'g l:Wer a v:}.rxety of ftu’ eir elauns.tBut t.t_afi lj
roughly $90 million. ihe pmpotshis bill to the recent Rhode Island B by eyhare inc ‘;1 ,_be?a,use of a splecl ¢ agreement nsego inted
a.bo;)t. 360" x;m}x‘lho; g‘;‘:g:::’“g far less. The Rhode Island settlernent : Qt\;eg: r:,ye two other tribes and themselves to which the State was
e . oyt e .
;‘:ﬁvﬁ:{:{u for a Federal payment of about 3315 mﬁh(in. toos:tlxzt“ i(}h:\'e /The vast mujority of Maliseels reside. not in Maine but in Can ada.
of roughly 3,000 acr!e§, ,or'nlty)out g;é:-gg,t,ﬁél;ix(;ox:pgssmg 5 miltiod ; or ti_hat. reason t:he State hzigs_ﬁbeen unwilling to make any jurisdm:
assume the Maine claim to be.consel "N work out to be abont $16 orial' concessions to the Maliseets. The Interior Department does
acres, the settlement in this case i“.’ to bo as large as 12.5 million not even recognize them as a tribe or band, and we would find totally
per acre, If we assume the Maine claim e g o Jhacceptable any amendments which would grant special status. to
B A s per.nﬁre iz on#ymsg 'ti'?lst fund and the proposed acreag }nT group 1o 5\_03' respect. While we have indicated to them our
With respect to the E}ze o A beon ut least. tacitly and now, willingness t,.q scuss tbls matter in the future, we do not think it
I believe both those gurffl (g:ioxs ed by the administration. The ?ro tr;:w} th'uta Q&ng_ress gr_a‘.int,sthem special rights and exemptions
think this morning, ‘ex%rels) 3’9.1' 1978, offered by the White House DI’Ph e g\\s \\'xedout specific f1::1,!,(3 consent.
e e dod tha Solciter of the Department of the Pl L lave endevvored to sot out for you the reasons why 1 strongly
work group, which inel ut de fth; Ofbon of Management and Budget, ieve ¢ s.et,t%ementgls both necessary and just. Before I conclude,
nterior ond 4 repl(wiese?ba. trse, a trust fund to the tune of, I believ wever, I “?h\ilci ask that you consider this problem from snother
explicit]: end‘;i‘si , of course, & Ly sily endorsed o tribal demand foF mectxv_e which is netbhexil Sbﬁ!cﬂ)" legal nor economie in na(i.iure.
32'3706'1&%) '.:'c;fa Tnad base. The figures 1n this bill, therefore, were no i o o i oems one human relationship between Indiuns
& 4, | v . A . . v . ¥ rAus .- . T S v g . .
created out of whole cloth but could b:&“‘?b.’ Zlae‘thigg as an expegfuti " I{ this case proceeds to lmﬁuhon, there will be no winneis. Even
of t‘h‘e tribes that was creafed bjf,r t}ﬁe : nz‘lm‘sv lﬁmh a;rerages ${80 per "1{ the State were to successfully defend aguinst the entive claim, a
With respect to the value of the lan ' Hinting that figure. Since fésulf.. about which there is reason, cextanly, to have some doubts,
acre, the State did not F“ tiapate ‘;11 “‘ be from willing sellers af 28he litigation nlone would have catastrophic consequences. Gne seem-
we believed that the sale of land LS oum e ato Tor us o participits 1y 1névitable result would be a legacy of bitterness between Indians
fair market value, 1 d‘Id n(:lb det,f: dl hzl:\?evgi that the Department, o 'B nonalit?dn:n:sthwhwl:lmlght %l:,m generations to overcome. _
in those negotaations. 1 unders tioTs amd is of the view thal th By contrnst, ‘the settlement before you is-the vesult of o good-faith
the Interior has reviewed the appratsals and Is fFort by both the State and the tribes to effect » reasonable resolution
average price of $180 is a fair &'xce. af their differences. I will not pretend €hint it was 13 months ‘of nmi-

age pric inks that $81.5 million is afiv ere : Al , . h
Whether or not, of course, Congress thinks tha ide, T ble negotiations. There were inuleed times when voices were raised,
appropriate settlement, for ’t,};xs. claien is for Congress to decide. T When threats were maue, and when the prevailing mood was certainly

. 11/30/2000 15
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one of frustration. Nevertheless, even during the periods of greatesl

' ' - isdom of
difficulty, both sides ulways retwned to the table. The wis -
. this matter short ol war, albeit one fought in the courtroom, .

resoivi
ultimately prevailed.

er in a peviod of unimterrupted harmony between Indians an
zzlrll-xl-ndiansg.n Maine. But 1 can tell you, however, that beqn.uls{e we
sat down ot a conference table as equals and jointly debermmed 2;111'.-
future relationship, in my view there exists between the State and the
tribes o far greater mutual respect and understanding than ha:h e_re_;}'.-
existed in the post in the State of Maine. T can also tell you M& :
this matter is litigated over a period of years, the atmosphere in M
certainly will be quite different.

I cannot. put a price tag on human rel ationships, nor am [ suggest-

j 3 justiBes ; istati fore
that this factor alone justifies enactment of the legislation befo:
lr:>gu. I am asking only that you give appropriate consideration to th?
Kiswrical significance mot only of the settlement itself, but nlso of

the manner 1o which it ]\]\'x\,sc1 mnél}x‘ed.

Thank vou very much, Mr. Chairman.

Sena-tory Commyj Thank ‘you, Mr. Attorney General. Let me ask

a couple of questions. o
yo‘Ythat, 1s‘ the.leqve] of spending currently in the fiscal 1980 budget for
the State of Maiue for the tribes? _ .
h?\dr.ﬁ((}’oann. 1t is $1.7 miljon, Senator—there 1s no budget. rlgh:i.
pow- It would depend, I think, on what hagpened.m Congra@s and
what the lavel of %‘e.derﬂ.l spending is through Intertor as to the cur
ition of the tribes. S

m%t«axl:ﬁz%mConEN. You indicated you contemplated no. reduction 1n
the lavel of services. I was not clear on that pomt.

Mr. Congen. No, I did not say there would be no reduction. I said

there still would be obligation fon tillle part of the State to provide things
such as ADC and a variety of other programs.

Senater Conen. Mr.- Aftorney General, let me ask you soxrﬁn ues;
tions ebout the Muine Implementing Act. It creates two s g
Indien londs: Indinn territory.and Indian reservations. From my ;e% -
ing of this particular act, | bave concluded that this distinction 1s o:,
the purpose of distinguishing those areas where the tribes may asser

izmnal jurisdiction for class B crimes—juvenile offenses and so on— -
?:clf::‘%ho;e areas where it cannot. Is that the basis for the dlst.mclt:_on? .
Mr Conen. That is certainly oue of the distinctions. The ¢ m%s: ;
that you mention, such as criminal jurisdiction, the tribal courts app % :

on the current reservations as contrasted to the newly acquired lan
and how large they might be.

i . | t fo

Senator Comen, The tribes are epowered under the settlemen
est;iﬂish tribal forums where they can try those cases which fall under
their- jurisdiction. Some hHcsople have objected: to this partxqula,r arrange-

ment.as being unworke

thmrosecutor.: Do you sée any difficulties in drawi
fact of the matter is— -

i - e. If, for example, the
Senator CoHEN. Let me give you dn exam ::r 2t aing 0 Py’ this

~ o Cante b ameoet nrmedietion by SﬂVinz

I cannot promise you that the adoption of this settlement will 3

ne

o in that & decifion -,w_hetil,er a ];nn_m isa cﬂﬁ
E crime and within the tribes’ j}lrisdictiop or & class D crume, which
is outside of the tribes’ jurisdiction, would rest with _the&dﬁﬁ(}g{; 3{1 |
Coukx. 1 do not see, Mr. Chairman, any difficulty n that. The 3

' P
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ion a class D basis—if you were to reduce it down to a class E crime,
Would that then turn the jurisdiction over fo the tribe? Would there be
some competition between the tribes seeking to assert jurisdiction in

hat cuse where you have discretion as to whether you call it class D
¥ class E7 ’ .

Mte. Couen. There is a possibility in certain situations, depending
-on the factual situation of concurrent jurisdiction. In other situations
¥ could see where you might have a jeopardy situation to preclude one
nsdiction from taking action.

'We discussed this at greaf length during the negotiations and con-
lled prosecutors and what have you. I y do not see & problem as
far as competition or anything such as that. T do not see that s a prac-
cal problem. )

The point I wanted to make, Mr. Chairman—eof course currently,
“foday, the State of Maine has no jurisdiction whatsoever to prosecute
rimimal offenses on sny of the currently held Indian lands.
+" Senator Conuen, s there any question that a class E crime. commit-
led by two Maine Indians on, let's say, Route 1 in the Indian Town-
:ghip—would that fall within the State's jurisdiction or the tribes’?

Mr. Cougn. Yes, Route 1 is entirely within the State’s jurisdiction.
Sepator Comex. In section 6208(3) of the Maine Implementing Act
it is provided that the Maine tribes, when acting in their “busiriess
capacity,” will be subg)ect to the laws of the State of Maine governing
corporations and also be subject to taxation as such. Do you znticipate
uny difficulty in distinguishing between wheu the tribes are actually
engaged in n business activity and when they are acting in a tribal

Rz

es.gf{lcitg? _

' r. Comex. [ do not believe so. The same criferie would be used as -
when a government eatity is working in & proprietary capacity. We
discussed utilizing the same criteria.

Senator ConeN. You would use the sume criteria that we now use as
far us the Government acting in its own proprietary capacity?

Mr. Couen. That is correct. '

Senator Conen, In the Federal legislation at sectiop 6(d), the
Congress gives its consent, in advance, for any ent to the
‘Maine Implementing Act which is made with the consent of the tribes.
“ What kinds of amendments do you anticipate Congress is giving its
- -consent to? ‘ S ' - :

- Mr. CoHeN. As far as the Maine Implementing Act is concerned?
Senator Conen. Yes. ' :

Mr. Coxen. We had nothing specific in mind at this time——

- ‘Senator Couen. Congress is going to want to know what kind of
amendment—— _

: Mr. Coaex. We talked about dependh? on bow criminal jurisdic-
tion works out or does not work out, and whether there could be a
ppossible alteration as far as that goes, things of that type. We were
just trying to create n mechonism that was workable and that could be
effectuated.

Senator Couex. But you are nski.% Congress In advance o give
-ponsent to amendments that may be ofiered at some time in the future
¥y the State, I am just trying to find out what kind of amendments you
are going to ask Congress for consent, on.

&
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: onships thet sffect the

sisld only be to local relationships :

g;in‘_ Q:;f E‘ll’%’é;ﬁ:ﬁ:ﬁgf’%‘%ﬂe, specifically. The‘syGwouig;;t; ;llrect,ly

i%e‘::?gfh&ve ﬂ-ﬂ*i'-af!.‘ll)ﬂl‘-fi_l?,_ cm't?ling\'ﬂtge;p:ﬁei;&t %?t a ﬁt.bi:e mol:'e
‘ A. : .. * - v o - . - .

pieém{y%ﬁge f(:;r sbgc&use that question will be raised by

s

{ our colleagues. |
mﬁyr.oConw. ; Wi‘lll‘-mm?udo&?&%ut objection, the _ref:ord ,_avﬂl
reiﬁ:t‘;;gloaﬁxihe purpogé of inserting this additienal information

t. .
up&ﬁ&r doted August 8, 1980, iI .
Intse:;c;l;}’g.gggm [continuingl. The Fifqral %cb, fetgxggg g(;) ! r:li

ings ! ine Imp 3 Act ¢
T be wubies Obhe‘gﬁt%l?sg.b(,l.t?ng.ﬂ,I?bn.t&secﬁon of the United States

Jeot i i 'y ts
Ié%taze sﬁiﬁtffe States and Indlfmlnmctt?ﬂg?;l ert: 'I&%gﬁa?in
rogerding L et ye and e tea this rovision IS NeCcessary bacause it

concludiog thet onbexl section .62098)) of the Meaine Implemem,iﬂg

0, from U.S. Departiment of the ;

would heve duplic
A C .. That is correck.
Iéde:{ﬂu::"ﬂégi«mu. Is thut the rationale for that?
. Cousn. That is correct. ) lettor i whish it
o Mr. Coben, we have received ﬁ‘l alea.ve. Some e

settlemnent wou :
i propose;i hi;.: continuing controversy 1n Maine

public lots. Could you tell us to what degree this controversy

\![ ( )()HEN i hP,]e, is a ve]'y b"]ﬂll ]N)rt.“)]) ()1 i](:['eﬂge |)§ ul)h(: 1[)‘3
4 - . p

| atly under consider-
¢hat areinvolved n uny of the lands thab are cuercli'f, oy e e

: e
ation s far es the S0 g greb(g?xgghts would be transferred.

1 <e. the grass and {m 0 red.
involved, 0? m&ec’:atiepgelnading in the State of Maine as it.o _t;llm;!o; g‘f{d
gh‘;e"sflzhae‘glubﬁc lots and depending:on how that case 1s declde
impa'ct as to the public lets mmvolved here. "
pator CoBEN. How 1ox£g do y;n:s sgx(-)t‘:lx;:;pw the
i itigati OVETS L _ :
puﬁ.&: “g;x}lé&“ﬁofaggzgﬁ ;rnlly aﬁe{l in t.hf, Maine Supreme Court
is i . decision right at the momeint.
angeﬁn%z?dg‘gn;ﬁ. You don’t propose Zoing
res{)*}re%oﬁ:x?ik.y;ﬁo; if the State prelvstx.:llﬁ t:xe\rt:ztﬂ tg&rIt}Lc!\:‘l);:’r :}z::«;, v.:vtillell ;
ale anc . 3 ‘ A 3
e _wou‘ld eg;;‘l:) iﬁi gt:ﬁ ‘fﬁﬁg So it will ‘have no{—ffzi fx:'e tﬁﬂlﬂ;ﬁ
m#ggtf 'i&pac_t,-...is far as needing any alt,emtqons. 0 | e- .
;is'_-gnciﬁ.'éounx,_ In -r.hé"xr cleims qgginst pbe State of Maine, the *
t.fibelsléha.vé asserted thst their s.boninnal title ttg) Lo L S preme 7
iy extinguished by Copgress. ceording o ¢ o U, S B
g;iﬁ.l‘ggdsidni-in Fletgher v.. Peck; the Thirteen On-g‘ptj.hst.mding- fer
ﬁa?tﬁhé"Wastbm States in that, aboriginal title potw1 3 U
toalitle to the land lies with the
hovat

forward until that is P

167

Senator Couen. If you follow that logically, aboriginal title has
been described us a possessory interest uﬂne and not an ownership
right. It was characterized in »- reeent law review irticle as an “en-
cumbrunde ‘on those lands in the nature of a life estate for the tribe’s
use anl occupancy.”’ - : :

If the Maine (ribes were to win their case in court, is this not the
title to which they would succeed? '

Mr. Conen. I have not real that articls, but I understand it is in
the nature of possessory interest nnc not fee simple. -

" Senator Conen. In other words, the fde simple title would still
reside with the State? g .

Mr. Couen. Yes; right; but for practical purposes, at least as I
look at it, I think it would' in effect ge fee simple.

Senator ConeN. In other words, it is a possessory life estate that
you would say is equivalent, for practical purposes m this case, to &
fee title? - - :

Mr. Couen. As far as affecting current landowners, businesses that
are involved, nmiunicipalities; yés. That would be my feeling.

_Senator Conen. In’'section 4(a) (2) und: (3) of the Federal legislu-
tion, the bill approvés and rutifies all trensfers of land or other natural
resources os of the date they were made. This provision also states
that those transfers will be deemed by the Congress to have been
made in accordance with Maine State laws. The question I have is
this: Why is it important that the Cengress express an opinion on
transfers that have occurred solely under the color of State law?

Mr. Congn. I will have Mr. Paterson comment on that. ‘

Mr. Parerson. We were concerned that despite the {act Congress
nu%ht extinguish any laim that existed under Federal law; since the
U.S. Government would still have & continuing- trust relationship
with the tribes, they might very well be entitled in the future to bring
u,hcl'aim on their behalf under State—either statutory -or common-law
theory. - =

" We =therefofé wanted 6 make certain that gny claim on behslf of

these tribes shich dtose under State law was similarly' extin ished.

Senator Cougn. Let me turn now to thé Maliseet question: Has the
land which would make up that 5,000 acres to be held by the Maliseets
been délermined as of this time? - a :

_ Mr. ConEn. Not to my understanding. It is my understanding
that they are going to gét enpugh money to purchase the réquisite
nuinbér of acres. I do not know whetlier or not there has been any
dgreement arrived at specifically. -

_ Senator Conpn. What is goingto be the status of that land? Let’s
suppose, for example, that there is a nonpayment or default of payment
of taxes; what happens? What Is the' mechanism &t thet point?

Mr. ‘Comen. 1t would be absolutely similar to any other private
property in the State of Maine, and it would be subject to foreclosure:
"Senator ComeN. And taken by the State? :

"Mr. Couek, Yes. -

" Sénidtor CoHEN. Since

ou are using Federal funds to; in essence,

k. puifchase the 5,000 atres, do you think that under those circumstances
¢ the default that would then allow the land to revert to or be taken by

State: Do you agres that applics G tboSiats is appropriate? -

Mr. Comzn. 1 think it is appropriate; yes. I do not think there

' chanld he anv enarial sonsiderntiong oiven here as far as to the United

\
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: . i documents that we, epertment of the Intarior comeg to that conclusion and sq that
f tates. Job only in my renlark:h"xnkbUbbﬁgtoi‘;h ?}.ne ?:ase with. the sm : -

i ommities, 1 thir } th
mo?xﬁzdoft?antgethwat is-.involved, given the Umt&ed States ;:cr:: :mnio
ik, e th cucimstancn oy o e oY AT 8% .

i the circumstance: ] ; '
i? Kl;’ bugg e,:nd mosl fair at which one &ﬁoﬁ? lt?hezityou do not reull 3 .- ARERTYR king thout s ™
think ﬁ’.ﬁi’:&étgﬁiﬁﬁgﬁ Yelief under this pacticular bill, . Gasee: king posel
) e . »

i ch as
because they are not a tribe, not a recognized tribe as su

ee to the settlement figure for the 300,000 screg oJ;;s {and
;E'Oderﬁ.l responsibility, byt not with treatin the Mairne
't_ube; throughout the Country, wﬁa.t would be

) ir case is ) % Senator CorEn. What aboyt our collea ues who sit o this copp.

Passemaguoddies and P ?““b“l‘;"lts' an;-‘in(ci)- Ehe;'miws:ng%:::rot:s and ¢ it represent signj cant.._populgtﬁms of Indiens in the ‘West

or marginal at best. Nonet, o their separate arrangement, wit o sk why Maine shogld have 2 special status lor its tribes, and

Passumaquoddies have enﬁiﬁigg you have no objection, Is that ¢ & : ti t.()*ley iﬁou‘hvi b:? treated like al{ ederal tribes, Just like they are

. 4s far as you are co ( s ed In the Weg i

{;l;.:;: 1'3;3 the settlement? ' _ OHEN. As ] have Indicated here today and further in my

Mr. COH(";;;L Thﬂ; flst‘gofi?:&m! Government wers to include th 2rks in detail, I ¢hink the Majne Situation is upique, think the
Senator Conen. e

is land, there shou
i using Federal dollars to purchase this land, the h
%::ﬁ:ﬁaeia?:ré of & trust relationship with the Maliseets, would the.

156 Lor Maine. T think it s foiy. 1 g oo £ s far
endanger this particular settlement, in your opinion?

_ DVernment, is concerned, and I do pot think it is
g to put a drain or sef, 4 Precedent that ig 80Ing to creats g huge

) 2 : ize the entire Miount of funding that does not exist-now,
Mr. Conzr. T believe that it could ::rmu%wt’pcg.%]y,' to the - Senator Coxgn. The Federal ,Govermnez_xt. is DOW assuming its
roposed settlement. It would have go ' ul responsibility, Th'ely are Federal tribes. They should iave
K{ame legislators. h

' i i 1 { pro-
: tioned that this settlement is not pro.
Senat_m;" %OogT'tng: u!s?:&l elsewhere. The fact of Lﬁg mﬁzlls_, it
p"i)lslegea\fsed as & mode! elsewhere, where we have 'clt,hari tfst%ubhe Mmainé
:'hat il e coming b:iafor:, e Cox‘l‘ rgﬁ; Eﬁg{ “:)ﬂu :,vz achieved hére
’ eden say_u_xg,, d o 7?
sq';ﬁe:l :ll:ltl' %’se?le}l"lt;.lwresp.onsiblhty. We would like t-Ee Ss:c!gg 4, you ob-
mSo- Y mand D oiated ul)) o p‘; miegitmgf‘%écause yc,).u, have a3
iously i ' it be used as « nicinalities. Y o
m:ilz slil:.fzea[,ltfilox? ixt:‘ aixv’ﬁich you !,re.;zt. the tribes 2s municipalities. Yo
. . . X . Ot, . 1 -
wa.}::[t.r u&fﬂfxv& {ngg ﬂc')g ;{%si it as a‘,p;ecedsnt.,_b:!,l,“}' :;u;k r’eti :&gﬂn
‘be [ agroe. | think.its & un ge and nove) rel
:ﬁg b:nlclls?dt.h[mk it ,islsct;l?lliething to be lodked at by other States axi ]
bySSxfux.ltgot;'engHxN. But it is 50’ unique that it may cost the Fede;al'
Tri.;s ugoi:i(ilo in::gxoﬂbt sure that is the case. I see t,ht;-(t.! ﬁ:lllylzg?lt:
S ore tary Andrus wes talking ubout;I think that shou het e lysed.
asS: cﬁo’;néoasu.' But, if they come o the qonclusmr__x{t :i, { Socallsg
of Ln:xting them as municipalities it will.deal with tens N ;.ril; ot CRTA
f other laws affecting municipalities, from revenue H e
prog rams end other types of 'inbergovez:xg_nantal relat; onshups; 1 9
:Jtzjg that this one sit.ua,t'.ip% is :.}:1 exzpftgﬁ:;‘ra\:'lﬂc ueias e c'os;
etti del for the others W), Hon o
Sﬂchﬁ‘:gzral ne!::(i)u; considernbly more than the $81.5 mwilgllll. t;: e
:hzy were to come back and say that tb:ﬁ é',:;mzi, rng;?hsibility 4n
unique concept, that they are agreeing to { y %rt.he' ponsiby. e
t.hegefclaims to_the tune of $81.5 milliop, but U a o };f ve or oy
o Dosition kf’ rasoe ‘ll)Y Ll;:mgm?‘ederﬁgzzsggnde ::lpon the Federa} .}
. e c 13 . 3 -
!I%::::::yso :&lﬂl{ \3;!?8 ::st hundreds of millions of dollars; in that casé :

zed as such. The Federal Government, wag wrong. It

t-on its beneﬁcia.ﬁeq’ Property over the Years, the post ¢ ces,

foderal buildings, et cetera. %J . i

‘such, and we are oing to assume full Federal Tesponsibility of the

{1ibes just like we ﬁuve Over every. tribe in the country, _

“Now, at that point they send 5t back to you. What is going to be
our position on thyt?

" Mr. Conen, Ot course, it ig not [ alone thay mekes these decisions,

¢ anid we will have to consult. T have an open mind. I recognize thaf

" this is not going o be in any sense rubgerstam i

. We expect, very lfard questions and

YUUGLAS J LUCKERMAN

£ull Senate 00I, you can be syre there will -
H00r on these ver¥l lssues: As my colleagya Senator Mitchell indicated,
-We want to put, this proposal to itg fuﬁu test before the committee to
fssure :(;rary ody that we are 8aswering the questions that have to be
analyzed, : . '

- Mr. Congn. [ certainly have an open mind ay to these particular
nts and wil seriously consider them and discyss them with other
aornmental leaders in the State, :
HELL, Mr. Cohen, following up just briefly on the
1seets, do X understand your testimony to be. that

Maliseet Band did not result ip &N Increase in the
amount of the settlement? ’ '

r. CoBEN. That is correct,
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. s that werd the Department of the Interior comes to that conclusien and says thet
/ ren nrks,_butt}l‘ltlwoi?ﬁl:z:‘;:lﬁ‘& thk; smalt : WﬂF ?erse ul> the set,t.ll?itlll}ent. Sgure for the 300,000 acres 91 land
provided to the commitiee. Ie,d - en the United States crenting (13 ull ‘Federal responsibility, but not with ."’“"mi the ‘Maine
amount of land that is 1!\17011‘;i aj"ng:vizn@“c" rned, meny years ago. . l&ﬁ%::);::ﬁ:i :&b:; throughout the country, what would be
ituntion, as far as . ) interest, . . .
ﬁhﬁﬁ :lnd:r ‘t)lae circun_gstance}s‘i 0{ tryemc%:fdbuﬂa'ig(: the inte Mr Comen. You are talking about s hypo&heg.lcg.l case here.
is the best end most fair p-brw O ur testimony tha X %@gstm .Conlmg. I am t.a.lkﬁng al;b::;t & vary realistio possibility.
Senator COHERN. I take llxtf '?ﬁyrenet wnder this p : ; Or ?nqnmv. o not know if anybody has yzed that perticular
think the Maliseets qu&t o ot o recognized b fabe ex such »s, the mbom?J umounwt-—h  about o " - who sit this
because they are not a tribe; d (2) because their case is thin Sénator COHEN. at about ouricolleagues who sit on com-
Passemagquoddies and Penobscg}ls, ansince the Penobscots and th ttee or who represent significant populations of Indians in the West
or marginal at best. Nonetl(li .BS&; thois separate MTERgEMEN g/l ‘ask why Maine should have a I?Pecm.l status for its tribes, and
Passemaquoddies have en!iﬁ:l:‘hég yoﬁ have. no objection. Is that: th bt t:(l;ey il;lou# bf? treated like .oll Federal tribes, just like they are
s far as you are concel ' - tteated m the Wes o )
'{,ﬁ'& tﬁa set}tr,{emenl-? o E Mr. Comen. As I have indicated here today and further in my
Mr. Conen. That is correet. Government were 0 junclode that ‘{ arks in detail, I think the Maine situation is unique. I think the
Senator Comen. 1f the Federal Gove hase this land, there should; tlement is right tor Maine. I think it is fair. I think it is fair as fac
since they are using Federal d°1.l"'shti° pu_r& the Maliseets, would that’ as the Federal Government is concerned, and I do not think it is
be some nature of a trust relationship Wi ? - ng to put & drain or set a precedent that is going to create a huge

. . ant, in your opml_on? 3> < A
endanger this P%ﬁ:ﬁt‘:‘:iﬁg%%&uld 3.;eriously jeop mount of funding that does. pot exist now.

States, pot only in may rem

ardize the entire

. COHEN. A certainly, to the Senator ConeN. The Federal Government is now assuming its
rc'h.g;se,dosemement. It would heve fo €0 back, ceriey . dghtful responsibility. They are Federal tribes. They should have
K{al.ne legislators. tbat, this sebtlement is mot Pré:

Senator CoaeEn. You mentioned

5 d elsewhere. e _
m ab‘:d[:als? :ezlmtmﬁe‘i)zlgx*here, where we have other dzbt%u:{;: ﬁ}l&aﬁ% 3
that :'ﬁl!bbe coming before the Con%oess. They will ::; to b N ere ©
settlement as a precedent s&_ag'};inig‘ “Weo\lf' (::'1}11:!1&_ (e).uﬂhe Te , b .
1 sibility. uld 0 i
m% ditf u&uﬁ?ﬁiﬁﬁonﬁ for zrecedentwl impect. Second, you ©
b, VPERAY 1

) t beceuse you have o
viously intend to have 1t be used as a preps;i:gs bace e b, A

been recognized as such. The Federal Government was wrong. It
ilt-on its beneficiaries’ property over the years, the post oi%ces,
deral buildings, et cetera. l;‘low we recognize our wrongdoing as
. such, and we are going to assume full Federal responsibility ot the
ribes just like we bave over every. tribie in the country. ,
7 Now, at that point they send it back to you. What is going to be
your position on that?
" Mr. Congw. Ot course, it is not I slone that makes these decisiops,
-and we will have to consult. I have an open mind. I recognize that

The fact of the matter i, it

\que situation in which you trest the tn : this is not going to be in any sense rubberstamped. It is zoing to
‘lf,':ﬂffl that as s model, do you not? ecedent, but 1 think it could. : -be scrutintized. 1 expected this. We expect very hard questions end
Mr. Cougx. 1 do net pro; ose it as H,Pre ol novel way or relations: liaviag to make, very possibl , some very hard decisions. .
well be used. [ agree: | thindk 161 b Uil - %1 5 % other States sl . . Senator Coren. Let me melke this clear. I am asking these questions
ship, and 1 think it is something to be 100 5 - because they are going to be asked by other members of the committee
by Congress. : o that it mey cost the Federak ‘8t some later time. Assum the matter comes out of this commitiee

Senator Coren. Bub it is so”unique ) with a positive recommendation, it will go to the Appropriations
’I‘Teasulg 8300 yinilhon. t sure that is the case. I see that portion just. . Commitlee. Then they will ask these questions. Then, assuming it
Mr. CoHEN. 1 am DO

n t kulg % ) g . ..

of treating them as municipalilies 1t-w e e shasing to

-were to come out of the Appropristions Committee and go to the
~Aull Senate floor, you can be sure there will be debate on the Senate
-Hoor on these very issues. As my colleague Senator Milchell indicated,

r LTy ET. we want to ggdt this proposal to its full test before the committee to

of other la.wsdagﬁsltm% mgsmg}pmluf:gévemm"“w re‘lat-ionshl'psi' it .“l’_lg ;s::ire :Jery y that we are answering the questions that have to be
ad other types ol R T innovation. 4s ialyzed. .

mg.-rt:ﬁs ¢his ope situstiop is an exception, & umque LOACTLS cost r

Mr. Couzn. I certainly have an open mind as to these particular

. which is gok
l the otbers Lo folem, RS oints and will seriously consider them and discuss them with other

h, setting a model for ¢ oLlo &1 5ormillion, ad
Ef; -Fedefﬁg Treasury considerably more Lhanc:ilgot Aproe with Uast vl loans 2 ogicer

: that the _ it W . - .
o snept, that the poe ing to full Federal responsibility ‘0% Senator MircaELL., Mr: Coben, following up just. briefly on the
unique concept, that: they are agree

oL - rtainly uestion of the Maliseets, do I understand your testimony to be.that
8 0 { $81.5 million, but that they were cert oy, ; ) N ' o '
%:e:g c;::_::&t: 3: eo::;ge‘;: the Federal. Trg.s_nség Mt{; Eﬁfﬁ?ﬁeﬁi b

251, FoRSO ' ingent requés pon J
l’l.iraz:.sr::;o\?ﬁ?g ‘\\(r’ﬁ?sgsnt? lfu;om z? m.iﬂions of dollars; in that casté

otal amount of the settlement?
‘Mr. Conzen, That is:correct.
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Se! r MircueuL. -That is, the total amount was arrived at aud
th:;l):l: Passamaquoddy and Penobscot agreed independently f0-
make a poriion of &u total amount available to the Malizeet Baad

My Congn. That is correct. The 300,000-acre figure goes back an:
long before the Mnliseets came into the ogmt.m‘e and. started talkis

, although you did touch upon it in your remarks, I wonder if I
%ild ask that question now. I will read the question and see if you
pin respond to it in a little bit more detail.
Why did the State atlorney §enera.l agree to let the attorney for
. by s e timberland owners and the Indians establish the price tag (o the
with the Penobscots und the Fassamagu al “.’B{ fb v up on another: ~h‘a_,la_tfilemc-;nt- without his participation as spokesman for the State?
Semator Matoums i 5\*ouldb hk& t‘(')’]Ths:‘t:, isot&(\)e‘ n.re% of eriminal; ' “Mr. Coren. Long before I became aftorney general and back when
theory that you touchad on BRIEEY: - mveﬂi::' lfnglfe was in office; r:it thﬁx_me I_.hlt; State felt, and Gov-
B the critic i in Maine 1 - sor Longley felt, it is my understanding, ‘that since the laod in-
One of the criticisms ‘&i{ldx h:}‘:;du‘:alzllazn.e'ls :lh;,\f rig:ﬁctsi?ntf it Ffifestion over a px:q osed  settlement shot d.be nej otiated between
o gn(rimg ot t?:sﬁfnonng-'ilz fact, at the present time the Stdte: L g"?}i“eésm“fd 1‘-‘;1 ing buyers, that the Sh""iSbo d not participate
}n\;n gﬁxmrisdizgg:; over criglinal matters on the reservations or v wont :n t.hrzt‘ lh t'ﬁ;*fi‘;::“’%ﬁ?yﬂ:;ﬁﬁxd :;‘t,hat, time. Ang, as
areas in which these two tribes live. Its that correct? "While e were kept n prin from time to:time as to the status of
Mr. Coumy. s ls’l‘ul)xu:,u'y :\:: lZ(:-clas.‘ult. of a decision of the Suprem thie' niegotiations, we did not purticipate. They arrived at the parti-
O vt of Maine? sculor price, and then the figures were rovided {or the Congress.
ug'{}gileCourt 0-{11\'1? me? £ _I_Sgnub‘tl)r MircHELL. Nothtﬁtng( ing your ln.cl:l of pn.rtifﬁipmtion,
- Commni. That is s0rieot, ' you have an opinion as to whether or not the valus arrived et is a
Senator. MitcapLL. So, to the extent that the State through thag ~od reasonubfe tion 1 to whother or not the va)
3 ires s ‘riminal jurisdiction, in fact, then, _
sS?t%emi:mni;??)g":(;mﬁll?iigcrgfx"oﬁlgh]this sebtler’nent in the way-of: f‘fle‘?%ﬁgg iE T},x?a ::::yft'lllllen%“g;at I l;igvetll:e:n hn(;)lg by peppelg
orisdictio .minal areas in the affected tribal areas. Is that o '8 en, the average price tha een ATV
junisdiction over cnminal &7 : . i +is fair, I have heard nothing else. Again, people bave relied here
correct? ‘< bt Se ;x\f n the James W. Sewall Co. This is the presminent company in
éde:r. Soonﬁm E};tx‘:. lsstgti}ilghcgesm;ﬁ%t o ajt?rri;iiction over criminal e 'th;l}t; T:ll:es these detennmlitﬁns.bx have hfeq.rd nothing to the
pros;:ut-i:m, ::‘ ?s,. in f:act_,‘ the _Fedpml Government and tl’:&_t-ribf L\gﬁ fi,;:g ]b gom«_aelnprngf::;o'::‘ek:& - ::‘_oigt n':::hail;ss then 3180 per
now have exclusive Ju"-simtfmn 1mm§2°m%ﬁ2§§hﬁn:r§o'zuc§“}f\imdio- acre, and there is some land that is over that. That, of course, depend-
c'ess‘oil tt(l)x t.:le Stut:_)wlnc pue ol B ’ : ing on which land ultimately comes out of this, could alter the total
tion. Is that correct:
Mr. Conen. That is totally correct.
Senator MircueLL, You heard Secretary Andrus talk about bhe
aress of concern, and his prepared text contains more t_,hzm' he re:
ferred to in his oral remarks. 1 assume thot you, representing the
State of Maine, are prepared to meet and talk with representataves .
of the Depariment.of the Interior, as well as representatives of-the
tribes to work oXb solme 10[ these areas?
Mr. Comen. Aboslutely. . o _
Senator MrrcrELL, As 1 indicated 1n my questioning of Secretary
Andrus, 1 am perticulerly- concerne«l sbout the lt\ngus%e on the-ex:
tinguishment, of the claims; that is, makwng certain - that the very .
fundamental purpose of this legislation is dealt with in & manner that
leaves no room for question as to its effect. Are you prepared to do -
that? o _ . |
BMr. Comgn. Absolutely. This is uppermost-in our minds, end hwe
went through, I am sure, 40 or 50 rafts on language on just b _ai
point. ‘We feit, and do feel, that it is.clear now, but we are willing and
want to sit down with anybody that has eny questions to try to come
to oreement to work out these concerns.. . o o
é‘:nzgor MrrcneLL, You also heard me refer earlier to & serias of
questions raised about this whole negotiating process and the 1eg15i_
lation now before us. The Governor has indicated ¢hat the S-hbtzf wilk
provide & response. I assume you have.seen these. ggesu.onsbl o;&
and since one of them—in fact, the very first one—d#ésls directly -wt

price. - . .
Semator MitcueLL. By way of establishing the foundution for your

. view, does the Department of which you are the chiel executive, that

i, the Department of the Attorney General, engage in mutters in-

- gplvmg land in Muine, that is, legal matters, pu {ic lots, and other

_&S&ubes wvolving land?

-+ Mr. Coupv. On a sporadic basis, not.on a regular basis. We have no
typé of expertise within my department to lend any particalar light .
o this. We rely on other State agencies and private companies, where
s necessary, on specific matters, _ ' o

. Senator MrrcaeLL. Thank you very much. for u very thoughtful
;Qt‘eépa._red statement. o ,

Senator Cosen. Just to clarify for me—you heard the Secretary of
the Interior suy that the Department was not contacted nnd was not
setively involved in the final stages of the negotistions. Senafor
Mitchell asked you why the State was not invelved as (ur as the price
Structure was concerned. But why was not the Deputment of the
Interior ivolved in negotiuting those particuliw sections thut estab-
Hished this unique relationship us « municipality?

.. = Mr. CoaEn. Again, when fcnme into office as atltorney general, it
"~ was rande clear to me from severnl sources thivt it was up to the State



